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Court of Appeals of the District of Columbia 


No. 5593. 

Henry Sanderson, Appellant, | 

I 

j 

vs. 

j 

David Burnet, Commissioner of Internal Reveiiue. 


1 Docket No. 34930. | 

Henry Sanderson, Petitioner, 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 

I 

Appearances: | 

For Petitioner: Walter A. Cooper, Esq., E. C. Lake, Esq. 
For Respondent: C. H. Curl, Esq. | 

Docket Entries. \ 

1928. I 

Feb. 11. Petition received and filed. Taxpayer ^lotified. 

Fee paid. i 

Feb. 13. Copy of petition served on General Counbel. 
Mar. 31. Answer filed by General Counsel. | 

Apr. 2. Copy of answer served on taxpayer—genqral cal¬ 
endar. I 

1930. I 

Feb. 21. Hearing set 4/7/30. | 

Apr. 1. Notice of the appearance of E. C. Lake, ajttorney 
for taxpayer filed. I 

Apr. 1. Motion for 90 day continuance filed by taxpayer. 

4/2/30 granted to Fall Term. j 

Aug. 16. Hearing set Oct. 14, 1930. | 

1—5593a I 
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Oct. 10. Motion to eoiitiiiiie hearing to Dec. 9, 1930 filed by 
taxpayer. 10/13/30 granted and set for bearing 
Dee. 9, 1930. 

Dec. 9. Hearing had before J. M. Sternhagen, Division 10, 
on merits. Briefs due 1/26/31. 

Dec. 16. Amended petition filed. 1/5/31 copy served on 
General Counsel. 

Dec. 22. Transcript of hearing of Dec. 9, 1930 filed. 

1931. 

Jan. 17. Brief filed bv General Counsel. 

Jan. 26. Brief filed by taxpayer. 

^lay 18. Findings i of fact and opinion rendered—J. M. 

Sternhagen, Division 10. Judgment will be en¬ 
tered for respondent. 

May 21. Judgment entered—J. M. Sternhagen, Division 10. 
Xov. 20. Supersedeas bond in the amount of $18,469.12 ap¬ 
proved and filed. 

Xov. 20. Petition for review by District Court of Appeals 
with assignments of error filed by taxpayer. 
X"ov. 20. Stipulation of venue filed. 

Xov. 20. Proof of service of petition filed. 

Dec. 23. Priccipe with proof of service thereon filed. 

2 Filed Feb. 11, 1928. 

February 9, 1928. 

United States Board of Tax Appeals. 

Docket No. 34930. 

Henry Sanderson, Petitioner, 

V. 

Commissioner!OF Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(IT:FAR:B-3-JRR-60D) dated December 15, 1927, and as 
a basis of his proceeding alleges as follows: 
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1. The ])(‘liliom‘r is an iiidiviclual with residence|al New 
York (^ily, New York. 

2. The notiee of defieieney (a copy of whicli is jdlached 
and marked ‘‘Pjxhibit ‘A’ ”) purports on its face jlo have 
been mailed to the ])etitioner on December lb, 1927. j 

3. The taxes in controversy are Income Taxes ifor the 

calendar year 1925 and for $9,234.56. | 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: i 

(a) The failure of the Commissioner to allow as i deduc¬ 
tion an amount of $37,562.63 expended for le^al fees. 
3 5. Upon information and belief the facts upon 

which the petitioner relies as the basis of this pro¬ 
ceeding are as follows: ! 

(a) The petitioner was actively engaged during l|925 and 
during the several years prior and subsequent thereto in 
stock market operations, making a close study of tlie move¬ 
ments of the market, buying and selling frequently! and en¬ 
gaging in syndicates, pools and joint ventures. j 

(b) The petitioner’s income during 1925 and du^ring the 

several years prior and subsequent thereto was I derived 
from interest, dividends and profits on the sales oif securi¬ 
ties. I 

(c) That prior to 1925 petitioner had at the instance and 

request of his wife made or caused to be made certain sales, 
exchanges and other dispositions of certain moneys and se¬ 
curities of large value belonging to her. | 

(d) A dispute arose behveen petitioner and his ^idfe con¬ 

cerning the amount of moneys due her, including t!he prin¬ 
cipal amount and the income from interest, dividends and 
profits from stock market operations. I 

(e) The dispute necessitated the employment qf attor¬ 
neys for negotiation and litigation. | 

(f) The amount paid attorneys for services in connection 
with the dispute during 1925 was $37,562.63. i 

6. Wherefore, the petitioner prays for relief irom the 
deficiency asserted by the respondent on the following and 
each of the following particulars: | 

(a) That the Board may find that the petitioner} was en¬ 
gaged in the business of buying and selling securiijies. 

(b) That the expenditure of attorney’s fees by |the peti¬ 

tioner for the purpose of settling the dispute with his wife 
was a business expense. I 


4 


HENRY SANDERSON VS. 


(c) That the amount of $37,562.63 expended for attor¬ 
ney’s fees is deductible by the petitioner for the year 1925. 
Wherefore the petitioner prays that the Board may 

4 hear and determine his appeal, and the petitioner 
further prays that the Board may give and grant such 

other and further relief as the Board may deem fit and 
proper. 

WALTER A. COOPER, 

Counsel for Petitioner. 

Vc Barrow, Wade, Guthrie & Co., 120 Broadway, New 
York, N. Y. 

5 State of New York, 

Count If of New York, ss: 

Clifton P. Williamson, being duly sworn, deposes and 
savs: 

That lie is counsel for Henry Sanderson, the ])etitioner 
above named; that he has read the foregoing petition and 
is familiar with the statements therein contained, and that 
the facts stated are true, except as to those facts stated upon 
information and belief, and those facts he believes to be 
true. 

That the reason why this verification is made by deponent, 
rather than by the petitioner, is that petitioner is absent 
from the State of New York, where deponent resides and 
has his office, and from the United States, being as deponent 
verilv believes in India. 

(Signed) CLIFTON P. WILLIAMSON. 

Sworn to before me this 10th day of February, 1928. 
(Signed) R. DAWSON, 

i Notary Public. 

6 Copy. 

Treasury Department, Washington, D. C. 

IT:FAR:B-3. JRR-60D. 

Mr. Henry Sanderson, 

7c Barrovr-Wade-Guthrie Company, 

120 Broadwav, 

Nevr York, New York. 

Sir : 

The determination of your tax liability for the years 
1923,1924 and 1925 discloses a deficiency in tax of $9,234.56, 
as shown by the attached statement. 
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In accordance with the provisions of Section 27^ of the 
Revenue Act of 1926, you are allowed 60 days from ^he date 
of mailing of tliis letter within which to file a petiition for 
the redetermination of this deficiency. Any such jpetition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and hiust be 
mailed in time to reach the Board within the 60-day period, 
not counting S’undav as the sixtieth dav. i 

Where a taxpayer has been given an opportunity!to file a 
petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an assess¬ 
ment lias been made, or where a taxpayer has filed a peti¬ 
tion and an assessment in accordance with the final decision 
on such petition has been made, the unpaid amounjt of the 
assessment must be paid upon notice and demand ^rom the 
Collector of Internal Revenue. No claim for ab'^tement 
can be entertained. I 

If you acquiesce in this determination and do nc^t desire 
to file a petition with the United States Board of Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of iTax Ap¬ 
peals on the inclosed Form A, and forward it to tjie Com¬ 
missioner of Internal Revenue, Washington, D. C.,| for the 
attention of IT :FAR :B-3-JRR-60D. In the event jhat you 
acquiesce in a part of the determination, the waiver should 
be executed with the respect to the items to which ybu agree. 

Respectfullv, I 

D. H. BLAI]^, 
Commissioner, 

(Signed by) C. B. ALLEj^. 

7 Statement, 

I 

IT :FAR :B-3. JRR-60D. i 

I 

In re Mr. Henry Sanderson, % Barrow-WadejGuthrie 

Company, 120 Broadway, New York, New York. 


Yo;ir. 


I ill lax. 


1923 . i None. 

1924 . I None. 

1925 . ^9,234.56 
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$9,234 56 


I 
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The report of the Internal Kevenue Agent in Charge at 
Brooklyn, Xew York, transmitted under date of October 15, 
1927, has been reviewed by this office and approved as sub¬ 
mitted. 

A synopsis of your return explaining the deficiency set 
forth above, follows: 

Net income as disclosed by return . $88,158.33 

Add: 1. Legal fees disallowed. 37,562.63 


$125,720.96 

Computation of Tax. 

Adjusted net income . $125,720 96 

Less: 

Dividends. $55,046.00 

Personal exemption . 1,500.00 

- 56,546.00 


Balance subject to normal tax ... $69,174.96 
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Normal tax at 1^2% on $4,000.00 . $60.00 

Normal tax at 3% on $4,000.00 . 120.00 

Normal tax at 5% on $61,174.96 . 3,058.75 

Surtax on $125,720.96 . 16,804.19 


Tax at 121/2% on capital net gain of $564,315.90 70,539.49 


Total tax liability. $90,582.43 

Less: 

Earned income credit of 25%. $13.12 

Income tax paid at source . 130.84 

- 143.9G 


Total tax assessable . $90,438.47 

Tax previously assessed. 81,203.91 

Deficiency in tax. $9,234.56 


Explanation of Adjustments. 

1. Legal fees disallowed.—These fees were incurred in 
defending a suit bv vour wife. Pavments were made as 
follows: 
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Alexander and Green. $$3,300.00 

Martin W. Littleton. 12,500.00 

Miscellaneous expense of attorney. 11,762.63 

I 

Total . $37,562.63 

I 


This office holds that the item in question is a personal 
expense within the meaning of Section 215 of the flevenue 
Act of 1926, and that, therefore, it does not constitute an 
allowable deduction. | 

The question as to the deductibility of this item >vas dis¬ 
cussed at a conference held in this office under Idate of 
November 29th 1927. The report of the conferee w^io inter¬ 
viewed your representative at this conference has been fully 
considered. You are advised that in view of the law and 
facts this office is still of the opinion that the legal fees in 
question should be disallowed. The action taken by the 
examining officer, therefore, has been sustained. 

9 Payment of the deficiency in tax should not be 
made until a bill is received from the Collector of 

Internal Revenue for your district, and remittance should 
then be made to him. j 

10 Filed Mar. 31, 1928, United States Board | of Tax 

Appeals. j 

United States Board of Tax Appeals. | 

Docket No. 34930. | 

Henry Sanderson, Petitioner, ! 

I 

V. 

i 

Commissioner of Internal Revenue, Respondent. 

Answer, I 

j 

Now comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bulreau of 
Internal Revenue, and for answer to the petition filed 
herein, admits and denies as follows: | 

1. Admits the allegations contained in paragraph 1 of 

the petition. ' 

2. Admits the allegations contained in paragraph 2 of 

the petition. i 
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3. Admits the allegations contained in paragraph 3 of 
the petition. 

4. Denies each and every allegation of error contained 
in the petition. 

5. Denies each and everv allegation of fact contained in 
paragraph 5 of the petition and its subdivisions. 

6. Denies that the taxpayer is entitled to any of the relief 
])raved for in the petition. 

(Signed) C. M. CHARP]ST, 

General Counsel, 

I Bureau of Infernal Bcvcnue. 


Of Counsel: 

CTTAS. IT. CURL, 

Special Affornei/, Bureau of Infernal Revenue. 


( \MC:P>LS 3/23 28. 


11 United States Board of Tax Appeals. Filed Dec. 16, 

1930. 

Ignited States Board of Tax A])]')eals . 

Docket No. 34930. 

Henry Sanderson, Petitioner, 

V. 

CoiuMissioNER OF INTERNAL Revenue, Respondent. 

Amended Pefition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 
sioner of Internal Revenue in his notice of deficiency 
(IT: FAR: B-3-JRR-60D) dated December 15, 1927, and 
as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual with residence at New 
York City, New York. 

2. The notice of deficiency (a copy of which is attached 
and marked ‘‘Exhibit ‘A’ ”) purports on its face to have 
been mailed to the petitioner on December 15, 1927. 

3. The taxes in controversy are Income Taxes for the 
calendar year 1925 and for $9,234.56. 

4. The determination of tax set forth in the said notice of 
deficiency is based upon the following errors: 

(a) The failure of the Commissioner to allow as a deduc¬ 
tion an amount of $37,562.63 expended for legal fees. 


DAVID BUENET, COMMR. OF INTERNAL REVENUE. 
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12 5. Upon information and belief the facts upon 

which the petitioner relies as the basis of tjiis pro¬ 
ceeding are as follows: j 

(a) The petitioner was actively engaged during 11925 and 
during the several years prior and subsequent thereto in 
stock market operations, making a close study of thie move¬ 
ments of the market, buying and selling frequently land en¬ 
gaging in syndicates, pools and joint ventures. | 

(b) The petitioner’s income during 1925 and during the 

several years prior and subsequent thereto was derived 
from interest, dividends and profits on the sales i)f secu¬ 
rities. i 

(c) That prior to 1925 petitioner had at the instajnce and 

request of his wife made or caused to be made certain sales, 
exchanges and other dispositions of certain moneys and 
securities of large value belonging to her. I 

(d) A dispute arose between petitioner and his wife con¬ 

cerning the amount of moneys due her, including the prin¬ 
cipal amount and the income from interest, dividejids and 
])rohts from stock market operations. | 

(c) ''J'lie dis])ute necessitated the employment of attor¬ 
neys for negotiation and litigation. 

(f) The amount paid attorneys for services in cohnection 
with the dispute during 1925 was $37,562.63. | 

6. Wherefore, the petitioner prays for relief fron| the de¬ 
ficiency asserted by the respondent on the following and 
each of the following particulars: | 

(a) That the Board may find that the petitioner jwas en¬ 
gaged in the business of buying and selling securities. 

(b) That the expenditure of attorney’s fees by tjhe peti¬ 

tioner for the purpose of settling the dispute with fiis wife 
was a business expense. I 

(c) That the amount of $37,562.63 expended foj: attor- 
nevs’ fees is deductible bv the petitioner for the vear 

1925. ‘ I 

13 Wherefore the petitioner prays that the Bo^rd may 
hear and determine his appeal, and the petitioner fur¬ 
ther prays that the Board may give and grant such other 
and further relief as the Board mav deem fit and proper. 

W. A. COOPEB, 
Counsel for Petitioner, 

j 

c/o Barrow, Wade, Guthrie & Co., 120 Broadwav, New 
York, N. Y. T 


I 
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14 State of Xew York, 

County of New York, ss: 

Henrv Sanderson, beinj>: dulv sworn, savs that he is 
the petitioner; that he has read the foregoing* petition, 
and is familiar with the statements contained therein, and 
that the facts stated are true, except as to those facts stated 
to be upon information and belief, and those facts he be¬ 
lieves to be true. 

(Sgd.) HENRY SANDERSON. 

Subscribed and sworn to before me this 12th day of De¬ 
cember, 1930. 

(Sgd.) H. A. KUCHARSKA, 

Notary Public. 

15 Copy. 

Treasury Department, Washington, D. C. 

TT:FAR:B-3. JRR-60D. 

Mr. Henrv Sanderson, 

c/o Barrow-Wade-Guthrie Co., 

120 Broadwav, 

New York, N. Y. 

Sir : 

The determination of your tax liability for the years 
1923,1924 and 1925 discloses a deficiency in tax of $9,234.56, 

as shown bv the attached statement. 

♦ 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, vou are allowed 60 davs from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within^ the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an'assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
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of the assessment must be paid upon notice and jdemand 
from the Collector of Internal Revenue. No Clhim for 
abatement can be entertained. | 

If you acquiewie in this determination and do ncjt desire 
to file a petition with the United States Board of 'fax Ap¬ 
peals, you are requested to execute a waiver of yohr right 
to file a petition with the United States Board of 'fax Ap¬ 
peals on the inclosed Form A, and forward it to tjie Com¬ 
missioner of Internal Revenue, Washington, D. C.j for the 
attention of IT :FAR :B-3-JRR-60D. In the event jhat you 
acquiesce in a part of the determination, the waivejr should 
be executed with the respect to the items to which ydu agree. 
Respectfullv, ! 

D. H. BLAIR, 

Commissioner y 

(Signed by) C. B. ALLEK. 

16 Statement. | 

IR:FAR:B-3. JRR-60D. | 

In re Mr. Henry Sanderson, c/o Barrow-Wade-Gutfrie Co., 
120 Broadway, New York, New York. | 


i 

I )c‘lioi«iK-y 

Vi*ar. j ill tax. 

1923 .!^one 

1924 .None 

1925 .^9,234.56 

I 


f9,234.56 

I 

The report of the Internal Revenue Agent in Charge at 
Brooklyn, New York, transmitted under date of October 15, 
1927, has been reviewed by this office and approved as 
submitted. I 

A synopsis of your return explaining the deficiency set 
forth above, follows: | 


1 

Net income as disclosed by return. $88,158.33 

Add: 1. Legal fees disallowed . $7,562.63 


$125,720.96 
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Computation of Tax. 

Adjusted net income .$125,720.96 

Less: 

Dividends . $55,046.00 

Personal exem[)lion . 1,500.00 

- 56,54(;.00 


Balance subject to normal tax. $69,174.96 


17 Normal tax at 1V2% on $4,000.00 . $60.00 

Normal tax at 3% on $4,000.00 . 120.00 

Normal tax at 5% on $61,174.96 . 3,058.75 

Surtax on $125,720.96 . 16,804.19 

Tax at 12^2% on capital net gain of $564,315.90 70,539.49 


Total tax liability. $90,582.43 

Less: 

Earned income credit of 25% .... $13.12 

Income tax paid at source. 130.84 

- 143.96 

Total tax assessable . $90,438.47 


Tax previously assessed. 81,203.91 


Deficiency in tax . $9,234.56 


Explanation of Adjustments. 

1. Legal fees disallowed.—These fees were incurred in 
defending* a suit bv vour wife. Pavments were made as 


follows: 

Alexander and Green .$33,300.00 

Martin W. Littleton. 2,500.00 

Miscellaneous expense of attorney. 1,762.63 


Total .$37,562.63 


This office holds'that the item in question is a personal 
expense within the meaning of Section 215 of the Revenue 
Act of 1926, and that, therefore, it does not constitute an 
allowable deduction. 

The question as to the deductibility of this item was dis¬ 
cussed at a conference held in this office under date of No- 
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vember 29th, 1927. The report of the conferee wjio inter¬ 
viewed your representative at this conference lias been 
fully considered. You are advised that in view oi^ the law 
and facts this office is still of the opinion that the 4gal fees 
in question should be disallowed. The action takeb by the 
examining officer, therefore, has been sustained. 

18 Payment of the deficiency in tax should not be 
made until a bill is received from the Collector of 

Internal Revenue for your district, and remittanccj 2 t‘hould 
then be made to him. I 

j 

19 A true copv. Teste: j 

B. D. GAMBLE, | 

Clerk U. S. Board of Tax Appeals. 

23 B. T. A. —. 

United States Board of Tax Appeals. 

Docket No. 34930. 

j 

Henry Sanderson, Petitioner, ! 

V. 

j 

Commissioner of Intf:rnal Revenue, Respondc^nt. 

i 

Amounts paid by petitioner to his attorneys for Services 
rendered and expenses incurred in connection with 4emands 
made on behalf of his divorced wife, for an accoutiting of 
the administration of her financial affairs during niarriage 

I 

which were handled through accounts with a partjnership 
of which petitioner was a member, and over whi^h peti¬ 
tioner exercised control only with her advice and Coopera¬ 
tion, are held to have been related directly to petitioner’s 
marital situation and to have involved his business and 
that of the partnership only remotely and incidentally, 
and their deduction under section 214 (a) (1), Revenue 
Act of 192'6, is disallowed. | 

Promulgated May 18, 1931. | 

I 

E. C. Lake, Esq., and Walter Cooper^ Esq., for the 
petitioner. ! 

C. H. Curl, Esq., for the respondent. [ 
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Respondent determined a deficiency of $9,234.56 in in¬ 
come taxes for 1925, resulting from the disallowance of a 
deduction of lawyers’ fees and expenses. 


FiiHlii/ffs of Fact. 


Petitioner is an individual residing in New York City. 
From Fehruarv 1, 1911, to December 31. 1918, he was a 
general partner in tlie tinn of Charles D. Barney & Co., a 
member of tlie New York Stock Exchange, engaged in 
financing cor]X)rations, issuing securities, and doing a gen¬ 
eral exchange l)usiness. In June, 1919, he became a spe¬ 
cial partner, retaining his desk and devoting his attention 
to several corporations and securities in which he and his 
firm were interested. On January 1, 1921, he retired from 

the firm entirelv. 

% 

Petitioner was married, January 1, 1914, to Elizabeth 
Fairchild Howard. At that time he was worth $500,000, 
and was making $200,000 a year. His wife then owned 
property worth approximately $1,100,000, including 
20 an undivided interest in New Orleans real estate 
which had belonged to her former husband and from 


which she received on liquidation, occurring soon after the 
marriage, $100,000 in cash. 

Prior to petitioner’s connection with Barney & Company, 
his wife had kept an account with the firm which she con¬ 
tinued to cari-y until 1921, when she transferred it to the 
Central Union Trust Company. It was at all times in her 
own name and under her exclusive control. She bought, 
sold and carried securities on margin, had money advanced 
her and later paid bills through the account, which was al¬ 
ways handled by Barney & Company in the usual manner 
and for the usual fees charged favored customers. 

Before and after their marriage she frequently consulted 
petitioner about her financial affairs, and through him was 
permitted to deposit with Barney & Company the $100,000 
received from her New Orleans property at 6 per cent inter¬ 
est subject to withdrawal at any time pending final invest¬ 
ment. At that time Barney & Company had some $9,000,- 
000 in capital, of which petitioner had contributed about 
$500,000. 

In 1914 petitioner leased a dwelling situated near the 
Roosevelt Estate in Long Island. His wife desired to pur- 
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chase land in that vicinity and build. In answer! to peti¬ 
tioner’s objection that he required the necessary i]|ioney in 
his business, she said that she would use her own money, 
and in 1915 purchased twenty-five acres of land nea^' Piping 
Rock Club, on which she began the erection of a rc^sidence, 
completing and furnishing it about 1918, at a cosf of $1,- 
220,000. The bills rendered during the course of donstruc- 
tion were paid upon her approval by Barney & Cfompany 
from her account, which she constantly replenislied with 
securities taken from her vault. Statements of i the ac¬ 
count’s condition were sent her monthly. To avoid 
21 the sale of all her securities, petitioner advanced 
about $600,000 of his own money to assist iA paying 
for the home. j 

After ])etitioner's retirement from the firm in 11921, lie 
and his wife went abroad in the most amicable rblations. 
In 1923, however, marital difficulties arose; on May 1st 
they separated, and on February 6, 1926, were divjorced in 
Paris, where both resided for some time before atid after 
the proceeding. | 

When the controversy started, petitioner had a| fortune 
of $2,250,000; his wife had little more than at the! time of 
their marriage. About the middle of 1924, petitipner re¬ 
ceived a letter from Battle, an attorney representing his 
wife, asking an accounting of petitioner’s administration 
of her financial affairs. He immediately consulted coun¬ 
sel, and arranged for a discussion of the matter hfter his 
return from a trip to Europe. Upon return, however, it had 
assumed a more menacing aspect. During his absehce Mrs. 
Sanderson had brought into the case one Jaeckel, an at¬ 
torney who made larger demands and wuth whom dealings 
were more difficult. Petitioner thereupon retained addi¬ 
tional counsel and engaged accountants who spent over a 
vear examining* the details of Mrs. Sanderson’s itransac- 
tions on the books of Barney & Company and of thp Central 
Union Trust Company. Jaeckel, on behalf of Mrs. I Sander¬ 
son, likewise employed an accounting firm to exaijnine the 
books. I 

Among Jaeckel’s contentions was that by virtuej of Mrs. 
Sanderson’s deposit in 1914 of $100,000 with Barney & 
Company she was entitled to a half of petitioner’si interest 
in the firm’s profits. This claim was withdrawn, b^t about 
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February, »Jaeckel i)repared and presented to peti¬ 

tioner a bill in equity alleging that with full confidence in 
her husband Mrs. Sanderson had permitted him to 
22 assume control of her capital, that he had acted ar¬ 
bitrarily, commingling her funds with his own, using 
her securities as collateral for his loans, diverting income 
from her, transferring valuable securities of hers to his 
account, using liei- moiu'v for living ex])enses, retaining con¬ 
trol ovei’ her account before and after its transfcu* to tlie 
Ihiion ( ’entral Trust Com])any, and doing divers other im- 
})i'oper acts, wherefore she prayed that petitioner be di¬ 
rected to render a just and full accounting and deliver to 
hei’ in cash and securities whatever should a]q)ear due. 

Prior to the controversv Mrs. Sanderson had never 

• 

asked eithei* petitioner or Barney & Company for an ac¬ 
counting, and tliere was never anv suggestion that Baniev & 
('’oni|)any had misused funds or done anything wrong. Peti¬ 
tioner had ]uud all living exi)enses from liis own account, 
and had never assumed control over his wife's account or 
other ])ropei*ties exce])t with her advice and coo])eratiou. In 
making an a})portionment of their respective interests in th(‘ 
residence, ])etitiouer and his wife organized the Sanderson- 
Fairchild Pea It y Corporation to which the house and some 
$()(),()()0 in secui’iiies were turned over. Only in effecting this 
transfer of assets to the cor])oration did some of ^Irs. San¬ 
derson's securities get into ])etitioner's name. Tn adjust¬ 
ment of their r(‘spective contributions in securities and ad¬ 
vances for construction, 60 per cent of the corporate shares 
of stock was issued to ^li-s. Sanderson and 40 per cent to ])e- 


titioner. Mrs. Sanderson continued to own her shares un¬ 
til after the divorce, when she sold them to petitioner. 

While the findings of the accountants for the opposing 
parties showed no serious discrepancy, petitioner grew 
weary of litigation, and compromised the dispute by check, 
contrarv to the wishes of his attornevs. The bill 
23 in equity was never filed, and Mrs. Sanderson later 
disclaimed to petitioner all knowledge of its contents, 
alleging it to have been the work of her attorney. ‘‘Approxi- 
matelv the gist of the whole matter was the trouble between 
petitioner and his wife which started in 1923 and consum¬ 
mated in 1925.” The relations between petitioner and his 
wife since the divorce have been of the most agreeable 
character. 
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As fees and expenses in connection with the thijeatened 
suit, petitioner’s attorneys rendered him bills aggregating 
$37,562.63, which he paid in 1925. In computing| taxable 
income, the Commissioner disallowed the deductioij of this 
amount from gross income. | 

I 

Opinion, \ 

Stern HAGEN: The respondent determined tiiat the 
amount of $37,562.63 paid to petitioner’s attorneys! in 1925 
was not deductible because it was ‘‘a personal jexpense 
within the meaning of section 215 of the Revenue! Act of 
1926.” The petitioner contends that the amount |was de¬ 
ductible “as an ordinary and necessary business jexpense 
under the provisions of section 214(a) (1),” and cites prin¬ 
cipally KoniJiauser v. United States, 276 U. S. 145. | We are 
of opinion that the respondent has treated the itiem cor¬ 
rectly. It was related directly to petitioner’s marital situa¬ 
tion and onlv remotelv and incidentallv involved llis busi- 

4 . » *1 

ness or that of Barney & Company. | 

Judgment will he entered for the respondent. 

24 United States Board of Tax Appeals, Washington. 

Docket No. 34930. I 

I 

I 

Henry Sanderson, Petitioner, | 

i 

V. i 

I 

Commissioner of Internal Revenue, Respondent. 

Judgment. \ 

\ 

Pursuant to the Board’s report, promulgated ^lay 18, 

1931, it is I 

Ordered, adjudged and decided that there is a deficiency 
in income tax of $9,234.56 for 1925. | 

Enter. I 

(Signed) JOHN M. STERNHAGE^f, 
Member United States Board of Tax Appeals. 

Entered Mav 21,1931. 1 

i 

A true copy. Teste: I 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE, 

Clerlx U, S. Board of Tax Appeals. 
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25 United States Board of Tax Appeals. Filed Nov. 

20, 1931. 

United States Board of Tax Appeals. 

Docket No. 34930. 

Henry Sanderson, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Afjrpemoni for Ttevlen: by the Co}n't of Appcalfi of fjir 

DiMrict of Colmn hia. 

It is agT-eed between the parties to these proceedings by 
their respective undersigned attorneys that, pursuant to 
Section 1002 (d) of the Revenue Act of 1926, the decision 
of the United States Board of Tax Appeals in the above 
named proceeding may be reviewed by the Court of A])- 
peals of the District of Columbia. 

WALTER A. COOPER, 

E. C. LAKE, 

Counsel for Petitioner, 

1150 Munsey Building, Washington, D. C. 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue, 

Dated this 16th day of November, A. D. 1931. 

26 Ignited States Board of Tax Appeals. Filed Nov. 

20, 1931. 

United States Board of Tax Appeals. 

Docket No. 34930. 

Henry Sanderson, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

To the Honorable the Judges of the Court of Appeals of the 
District of Columbia: 

Henry Sanderson, the petitioner in this cause, by Walter 
A. Cooper and E. C. Lake, his counsel, hereby files his pe- 
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tition for a review by the Court of Appeals of the IDistrict 
of Columbia of the decision of the United States Soard of 
Tax Appeals rendered on May 18, 1931, redetern^ining a 
deficiency in the petitioner’s federal income tax;for the 
calendar year 1925 in the amount of $9,234.56, andi respec- 

livelv shows: i 

• . I 

I. The petitioner, Henr}- Sanderson, is an individual re¬ 
siding at New York City, New York. | 

It has been agreed in writing between the said petitioner 
and the said David Burnet, as Commissioner of jlnternal 
Revenue and respondent herein, pursuant to the provisions 
of Section 1002(d) of the Revenue Act of 1^26, that 

27 the aforesaid decision of the Board of Tax ^\ppeals 

may be reviewed by the Court of AppeaU of the 

District of Columbia. | 

II. The nature of the controversy is as follows :| 

The petitioner from February 1,1911, to January 1, 1921, 
excepting approximately six months in 1919, was a partner 
in the firm of Charles D. Barney & Co., a membe|r of the 
New York Stock Exchange. Said firm and petitioi^er were 
actively engaged in the business of financing corporations, 
issuing securities and doing a general brokerage Ipusiness. 
Since that time petitioner has been actively engaged in 
managing his capital and buying and selling securities. 

In 1924 petitioner’s wife, whom he had married!in 1914, 
demanded an accounting of petitioner in connection with 
her accounts at Charles D. Barney & Co., which | she had 
carried with that firm under her own name and Exclusive 
control from prior to 1911 until 1921. Through! this ac¬ 
count she bought, sold and carried securities on i margin, 
and through it had money advanced to her and bills paid. 
Mrs. Sanderson’s counsel charged petitioner witli misap¬ 
propriation of cash and securities in said account, using 
the same as collateral for his own loans, and (iiverting 
income from her. Petitioner retained counsel wl^o repre¬ 
sented him until petitioner compromised the dispute by 
check in 1925. ! 

As fees and expenses in connection with the claims 

28 of Mrs. Sanderson, petitioner’s attorneys tendered 
him bills in 1925 aggregating $37,562.63, \yhich he 

paid in 1925 and deducted as business expenses irom his 
gross income in his income tax return for 1925. lihe Com- 
missioner of Internal Revenue disallowed the deduction of 


I 
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said fees and expenses. The United States Board of Tax 
Appeals, on appeal from the determination of the Com¬ 
missioner of Internal Revenue by the petitioner, sustained 
the action of the Commissioner of Internal Revenue and 
redetermined the deficiency herein complained of. 

III. Assignment of errors: 

The United States Board of Tax Appeals committed the 
following errors upon which petitioner relies as the basis 
of this proceeding: 

(1) The United States Board of Tax Appeals erred in 
failing and refusing to find that the amount of $37,562.63, 
paid by petitioner in 1925 to attorneys for fees and expenses 
in defending petitioner against the said claims of his wife, 
was an ordinary and necessary business expense deductible 
trom petitioner’s gross income for the year 1925 pursuant 
to Section 214(a)(1) of the Revenue Act of 1926. 

(2) The Tnited States Board of Tax Appeals erred in 
redetermining the deficiency in United States income taxes 


determined bv the Commissioner of Internal Revenue 
against petitioner for the taxable year 1925. 

29 Wherefore your petitioner prays that this court 
may review the Findings of Fact, Opinion and Order 
of Redetermination of the United States Board of Tax 
Appeals in this cause and reverse the decision of said 
Board because of the errors aforesaid and direct said 
Board to redetermine the deficiency, if any, against the 
petitioner in accordance with the law and the evidence, and 
that this court may grant such other and further relief as 
may appear proper in the premises. 

Respectfully, 


WALTER A. COOPER, 

E. C. LAKE, 

' Counsel for Petitioner^ 

1150 Mnyisey Building, Wasliingfon, I). (\ 


30 District of Columbia, ss: 

Edward C. Lake, being first duly sworn, on his oath 
deposes and savs that lie is one of the attorneys for 
the petitioner named in the foregoing Petition for Review; 
that he has read the said petition for review and is fa¬ 
miliar with the same; and that the statements therein con¬ 
tained are true to the best of his knowledge and belief; that 
lie verily believes that the petitioner is entitled to the 
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review 


relief therein prayed for and that said petition for 
is not filed for the purpose of delay. 

EDWARD C. LAKE. 

Subscribed and sworn to before me this 16th | day of 
November, A. D. 1931. i 

mm BURATLl BURB, 

Notartj Public. 

I 

j 

.■?1 United States Board of Tax Appeals. Filjed Dec. 

23, 1931. 

j 

United States Board of Tax Appeals. ! 

Docket No. 34930. 

Henry Sanderson, Petitioner, 

vs. I 

Commissioner of Internal Revenue, Respondj?nt. 

I 

Prcecipe for Transcript. \ 

To the Clerk of the United States Board of Tax 4pp<?als: 

! 

You will please prepare and transmit a transcript of the 
record in this cause to the Clerk of the Court of Appeals 
of the District of Columbia, and include in said trj^nscript 
copies duly certified as correct of the following dociiments: 

1. The docket entries of proceedings before the Board in 

the above entitled cause; | 

2. Pleadings before the Board; j 

3. Findings of fact, opinion and decision of the Board; 

4. Agreement for review by the Court of Appeals of the 

District of Columbia; i 

5. Petition for Review; j 

6. Order or orders enlarging the time for the ijrepara¬ 

tion and delivery of the record; Not Included iili Tran¬ 
script. I 

7. This praecipe. j 

Said transcript to be prepared as required by ^aw and 

the rules of the Court of Appeals for the District of Co¬ 
lumbia. I 

WALTER A. COOPER, 
EDWARD C. LAKE, i 

Attorneys for Petitiofier. 

j 

Dated this lOth day of December, A. D. 1931. I 
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Henky Sanderson, Petitioner, 

V. 

Commissioner of Internal Kevenue, Respondent. 

Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 to 31, inclusive, 
contain and are a true copy of the transcript of record, 
papers and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimonv whereof, I hereunto set niv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 9th day of 
January A. D. 1932. 

[Seal U. S. Board of Tax Apj)eals.J 

B. D. GAMBLK, 

Clerk. 


p]ndorsed on cover: Board of Tax Appeals. No. 5593. 
Henry Sanderson, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Jan. 18, 1932. Henry W. Hodges, Clerk. 


(KUl) 
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In the Court of Appeals of the District o4 

Columbia I 

I 

No. 5593 I 


Henry Sanderson, appellant 

i 

V, I 

j 

David Burnet, Commissioner of Internal | 

Revenue, appellee I 


APPEAL FROM THE UNITED STATES BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS opinion ! 

I 

The only previous opinion is that of the United- 
States Board of Tax Appeals (R. 17), which 4 s 

reported in 23 B. T. A. 304. | 

j 

JURISDICTION I 

j 

This case involves Federal income taxes in the 

! 

amount of $9,234.56 for the calendar year 1925, an|i 
is taken from an order of redetermination of the 
Board of Tax Appeals entered May 21, 1931. (R. 

17.) The case is brought to this Court by petitioju 
for review filed November 20, 1931 (R. 18), puir- 
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suant to the provisions of the Revenue Act of 1926, 
c. 27, 44 Stat. 9, 109-110, Sections 1001, 1002, and 
1003. The parties ag-reed that the case should be 
reviewed by this Court. (R. 18.) 

QUESTION PRESENTED 

Whether the sum of $37,562.63, paid by tax¬ 
payer to his attorneys for services rendered and 
expenses incurred in connection with demands for 
an accounting made on behalf of his divorced wife, 
was a deductible ordinarv and necessarv business 
expense as defined by Section 214 (a) (1) of the 
Revenue Act of 1926. 

STATUTES INVOLVED 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 214. (a) In computing net income 
there shall be allowed as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 

year in carrying on any trade or business, 
* * * 

Sec. 215. (a) In computing net income 
no deduction shall in anv case be allow’ed in 
respect of— 

(1) Personal, living, or family expenses; 
* * * 

STATEMENT OF FACTS 

The facts are undisputed and are taken from 
the findings of fact made by the Board of Tax 
Appeals as follows (R. 14-17) : 

Petitioner is an individual residing in 
New York City. From February 1, 1911, to 
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December 31, 1918, he was a general part¬ 
ner in the firm of Charles D. Barney & Cq., 
a member of the New York Stock Exchange, 
engaged in financing corporations, issuin|g 
securities, and doing a general exchange 
business. In June, 1919, he became a special 
partner, retaining his desk and devoting his 
attention to several corporations and securi¬ 
ties in which he and his firm were intet- 

! 

ested. On January 1, 1921, he retired frofii 
the firm entirely. | 

Petitioner was married, January 1, 19l4, 
to Elizabeth Fairchild Howard. At that 

I 

time he was worth $500,000, and was making 
$200,000 a year. His wife then owned prop¬ 
erty worth approximately $1,100,000, includ¬ 
ing an undivided interest in New Orleaps 
real estate which had belonged to her former 
husband and, from which she received o^ 
liquidation, occurring soon after the maif- 
riage, $100,000 in cash. | 

Prior to petitioner’s connection with Bar¬ 
ney & Company, his wife had kept an account 
with the firm which she continued to carry 
until 1921, when she transferred it to thfe 

I 

Central Union Trust Company. It was alt 
all times in her own name and under heir 

I 

exclusive control. She bought, sold, anp 
carried securities on margin, had money adi- 
vanced her and later paid bills through the 
account, which was always handled by Bar- 
nev & Companv in the usual manner and fob 
the usual fees charged favored customers. | 
Before and after their marriage she fre¬ 
quently consulted petitioner about heb 
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financial affairs, and through him was per¬ 
mitted to deposit with Barney & Company 
the $100,000 received from her New Orleans 
property at 6 per cent interest, subject to 
withdrawal at any time pending final invest¬ 
ment. At that time Barney & Company had 
some $9,000,000 in capital, of w’hich peti¬ 
tioner had contributed about $500,000. 

In 1914 petitioner leased a dw^elling situ¬ 
ated near the Roosevelt Estate in Long Is¬ 
land. His wife desired to purchase land in 
that vicinity and build. In answer to peti¬ 
tioner’s objection that he required the neces- 
sarv'inonev in his business, she said that she 
w’ould use her owui money, and in 1915 pur¬ 
chased tw’enty-five acres of land near Piping 
Rock Club, on wliich she began the erection 
of a residence, completing and furnishing it 
about 1918, at a cost of $1,220,000. The bills 
rendered durinc,’ tlie course of construction 
w’ere paid upon her approval by Barney & 
Company from her account, wdiich she con¬ 
stantly replenished with securities taken 
from her vault. Statements of the account’s 


condition w'ere sent her monthly. To avoid 
the sale of all her securities, petitioner ad¬ 
vanced about $600,000 of his own money to 
assist in paying for the home. 

After petitioner’s retirement from the 
firm in 1921, he and his wife went abroad 
in the most amicable relations. In 1923, 
howrever, marital difSculties arose; on May 
1st they separated, and on February 6,1926, 
W’ere divorced in Paris, w’here both resided 



for some time before and after the proceed¬ 
ing. 

When the controversy started, petition(jr 
had a fortune of $2,250,000; his wife h4d 
little more than at the time of their marriage. 
About the middle of 1924, petitioner received 
a letter from Battle, an attorney represeiijt- 
ing his wife, asking an accounting of pel^i- 
tioner’s administration of her financial af¬ 


fairs. He immediately consulted counsel, 
and arranged for a discussion of the matter 
after his return from a trip to Eurojole. 
Upon return, however, it had assumed |a 
more menacing aspect. During his absence 
Mrs. Sanderson had brought into the ca^e 
one Jaeckel, an attorney who made larger 
demands and with whom dealings were moi*e 
difficult. Petitioner thereupon retained ad¬ 
ditional counsel and engaged accountants 
who spent over a year examining the details 

of Mrs. Sanderson’s transactions on tlie 

! 

books of Barney & Company and of the Cen¬ 
tral Union Trust Company. Jaeckel, on be¬ 
half of Mrs. Sanderson, likewise employed 
an accounting firm to examine the books. | 
Among Jaeckel’s contentions was that l^y 
virtue of Mrs. Sanderson’s deposit in 1914 of 
$100,000 with Barney & Company she w^s 
entitled to a half of petitioner’s interest ijn 
the firm’s profits. This claim was witlji- 
drawn, but about February, 1925, Jaeck^ 
prepared and presented to petitioner a bill in 
equity alleging that with full confidence in 
her husband Mrs. Sanderson had permitted 
him to assume control of her capital, that he 
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had acted arbitrarily, commingling her 
funds with his own, using her securities as 
collateral for his loans, diverting income 
from her, transferring valuable securities of 
hers to his account, using her money for liv¬ 
ing expenses, retaining control over her ac¬ 
count before and after its transfer to the 
Union Central Trust Company, and doing 
divers other improper acts, wherefore she 
prayed that petitioner be directed to render 
a just and full accounting and deliver to her 
in cash and securities whatever should 
appear due. 

Prior to the controversv Mrs. Sanderson 

A/ 

had never asked either petitioner or Barney 
& Company for an accounting, and there was 
never anv suggestion that Barnev & Com- 
paiiy had misused funds or done anything 
wrong. Petitioner had paid all living ex¬ 
penses from his own account, and had never 
assumed control over his wife’s account or 
other properties except with her advice and 
cooperation. In making an apportionment 
of tlieir respective interests in the residence, 
petitioner and his wife organized the San- 
derson-Fairchild Realty Corporation to 
which the liouse and some $60,000 in securi¬ 
ties were turned over. Onlv in effecting this 
transfer of assets to the corporation did 
some of Mrs. Sanderson’s securities get into 
petitioner’s name. In adjustment of their 
respective contributions in securities and ad¬ 
vances for construction, 60 per cent of the 
corporate shares of stock was issued to Mrs. 
Sanderson and 40 per cent to petitioner. 
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Mrs. Sanderson continued to own her shait'es 
until after the divorce, when she sold tliemito 
petitioner. i 

While the findings of the accountants l^or 
the opposing parties showed no serious (dis¬ 
crepancy, petitioner grew weary of litiga¬ 
tion and compromised the dispute by che^k, 
contrary to the wishes of his attorneys. Tqhe 
bill in equity was never filed, and Mrs. San¬ 
derson later disclaimed to petitioner all 
knowledge of its contents, alleging it to have 
been the work of her attorney. ‘‘Approxi¬ 
mately the gist of the whole matter was fhe 
trouble between petitioner and his wife 
which started in 1923 and consummated! in 
1925.” The relations between petitioner 
and his wife since the divorce have been |of 
the most agreeable character. i 

As fees and expenses in connection with 
the threatened suit, petitioner’s attorneys 
rendered him bills aggregating $37,562.^3, 
which he paid in 1925. In computing t4x- 
able income, the Commissioner disallowed 
the deduction of this amount from grciss 
income. | 

I 

I 

SUMMARY OF ARGUMENT j 

A taxpayer seeking to establish a right to 4^- 
duction under the revenue acts must bring his case 
squarely within the terms of the statute granting 
the alleged deduction. The deductions sanctioned 
by Section 214 (a) (1) of the Revenue Act of 1926 
are such expenditures as are immediately apd 

I 

proximately connected with the discharge of the 

13996S—32-2 I 
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taxpayer’s trade or business. Proof that attor¬ 
neys’ fees aiid expenses were i)aid by a husband in 
connection with the defense of a suit for an ac¬ 
counting proposed to be instituted by his divorced 
wife does not entitle the taxpayer husband to a 
right of deduction in respect thereof, notwith¬ 
standing he had formerly been a partner in a 
brokerage firm with which his wife transacted busi¬ 
ness, and had advised her in connection with finan¬ 
cial affairs. 

ARGUMENT 

The attorneys’ fees and expenses here in question were 
not deductible as ordinary and necessary expenses of 
taxpayer’s business within the compass of Section 
214 <a) (1) of the Revenue Act of 1926 

Deductions from gross income under the revenue 
laws are a matter of legislative grace {Merle-Smith 
V. Commissioner, 42 F. (2d) 837,842 (C. C. A. 2d) ; 
Lynch v. Alivortli-Stephens Co., 267 U. S. 364; 
Goldfield Consol. Mines Co. v. Scott, 247 U. S. 
126), and the taxpayer assumes the burden of 
proving that the facts bring his case squarely 
within the purview of the statute. Keinecke v. 
Sped ding, 280 U. S. 227; Botany Mills v. United 
States, 278 U. S. 282; Burnet v. Houston, 283 U. S. 
223. Speaking generally, the taxing statutes have 
been so framed as to limit deductions to a return of 
capital in the form of depletion or depreciation, 
and to current operating expenses or losses directly 
connected with income-producing activities. Sim- 
mons Co. Commissioner, 33 F. (2d) 75 (C. C. A. 
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1st). Cf. Kornhauser v. United States, 276 U. 9. 
145; Weiss v. Wiener, 279 U. S. 333. | 

I 

Appellant here seeks allowance of the attorney^’ 
fees and expenses paid by him under Section 2l4 
(a) (1) of the Revenue Act of 1926, which permitfe 
the deduction of: i 

i 

All the ordinary and necessary expense^ 
j)aid or incurred during the taxable year ip 
carrying on any trade or business, * * i. 

It will be observed that allowable expenditurejs 

I 

under this subsection are limited to such as aip 
‘‘incurred * * * in carrvino- on anv trade o^’ 

business,’’ and furthermore that thev must be botji 
ordinary and necessary. Huhinger v. Commli- 
sioner, 36 F. (2d) 724, 726 (C. C. A. 2d) ; Lloyd i 
Commissioner, 55 F. (2d) 842, 844 (C. C. A. 7th). 
In the former case “ordinary expenses” under th^ 
statute were defined as “those due to wear and teap 
and trifling accidental causes.” See also Parker^- 
hurg Iron c£* Steel Co. v. Burnet, 48 F. (2d) 163,16^ 
(C. C. A.4th). I 

In order to preclude any question as to the limil|- 
ing efect of the language of Section 214, the Cop- 
gress has specifically set forth in Section 215 ceij- 
tain classes of expenditures which shall not be dej- 
ductible. Section 215 (a) (1) specifies that there 
shall be no deduction in respect of: | 

Personal, living, or family expenses; * * 
The Board of Tax Appeals held, properly, we sub¬ 
mit, that the expenses here claimed fell within th^ 
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terms of Section 215 (a) (1). However, the bur¬ 
den of proof rule renders it unnecessary for the 
Commissioner to establish that a given expenditure 
is a personal or a capital expense, if it is not, in 
fact, a deductible expense. Dome Mines, Ltd,, 20 
B. T. A. 377; Bula E, Croker, 21 B. T. A. 240 (pend¬ 
ing App. D. C.); Thomas Williams, 21 B. T. A. 109, 
affirmed by this Court and reported in 59 F. (2d) 
357. 

The present record shows that appellant, at the 
time of his marriage in 1914 and until 1921, when 
he retired, was a member of the brokerage firm of 
Charles D. Barney & Company in New York. 
Prior to the marriage, and thereafter up until 
1921, appellant’s wife carried an account with the 
Barney firm, which vras at all times in her name 
and under her exclusive control. During the same 
period she consulted with appellant about her 
financial affairs and through him secured prefer¬ 
ential treatment from her brokers. (R. 14.) The 
Board found as a fact that appellant paid all liv¬ 
ing expenses from his own account, and that he 
never assimied control over his wife’s account or 
other properties except with her advice and co¬ 
operation. !(R. 16.) Marital difficulties arose be- 
tw'^een appellant and his wife early in 1923 and cul¬ 
minated in their divorce in February, 1926. Dur¬ 
ing 1924 appellant’s wife retained counsel who 
made certain claims against him looking to an ac¬ 
counting, predicated upon his alleged diversion 
and misuse of her funds. (R. 16.) Although the 
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i 

i 

I 

I 


investigations of accountants into the books of aj^- 
pellant and of Barney & Company showed no se¬ 
rious discrepancy, appellant compromised tlje 
claims of his wife and paid out $37,562.63 attor¬ 
neys’ fees and exj^enses during 1925. (R. 16, 17.|) 

_ I 

This is the disputed item. The facts found by tlje 
Board are not questioned. 

The statute permits the deduction of such ex¬ 
penses as are ‘‘paid or incurred during the taxable 
year in carrying on any trade or business.” Tlje 
fact that a taxpayer is engaged in no trade or busi¬ 
ness during the taxable year precludes allowande 
of a claim under this section. Marion Stone BnH 
Lans-iJl, 17 B. T. A. 413, 425, affirmed by this Coui’t 
sill) nomine, Hiifchings v. Burnet, 58 F. (2d) 514; 
Alice P. Bachofen von Edit, 21 B. T. A. 702; 0. l|). 
1048, 5 C. B. 127. Cf. Merriman v. CornmismoneY, 
55 F. (2d) 879 (C. C. A. 1st). | 

Appellant retired from the firm of Barney '& 
Company on January 1,1921. (R. 14.) This w4s 

some three vears before the claim against him bv 
his wife was initiated. There is no affirmative 
showing that he was engaged in the business of |a 

stockbroker or in anv other business after Janu- 

«/ ; 

ary 1, 1921. This was an essential part of appel¬ 
lant’s case and the failure of the Board to find th^^t 

I 

appellant was engaged in a trade or business duriiig 
this period—including the taxable year—is equiva¬ 
lent to a finding against him on this point. Jen- 
kins-Kreer Co. v. Commissioner, 50 F. (2d) 53 
(C. C. A. 7th), certiorari denied, 284 U. S. 672. | 
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While it is believed that the failure of appellant 
to establish his case in the above respect is decisive 
of this review, we submit that the same conclusion 
is entailed by a different approach. Even if it be 
conceded for the purpose of argument that appel¬ 
lant continued to be engaged in the business of a 
stockbroker at all times here material, neverthe¬ 
less he is not entitled to prevail. The difficulties 
with his wife which led to the ex 2 )enditure were 
inseparably associated with it. The marital dis¬ 
cord commenced in 1923; the claim was asserted 
in 1924; the claim was liquidated in 1925; the mar- 
ria 2 :e dissolved earlv in 1926; and after the divorce 
their relations were of the most agreeable char¬ 
acter.’’ (E. 16.) 

It is obvious that appellant was not engaged in 
the business of defending law suits. Assuming, 
though not conceding, that he was engaged in the 
business of a stockbroker during the taxable vear, 
the question is, was the claim of his wife directly 
connected with or a proximate result of that busi¬ 
ness. Kornlianser v. United States^ supra, p. 153; 
Htitcliings v. Burnet, supra, p. 516. Under the 
principles laid down in the KornJiauser decision 
it is quite i conceivable that business issues might 
arise as between husband and wife which would 
justify deductible expenditures on the part of one 
of them. M, A, Long, 8 B. T. A. 737, referred to 
by the appellant on page 13 of his brief, is such a 
case. The standard remains the same, however, 
and the taxpayer is obliged to show that the ex- 


I 


penditure was directly connected with or the prooji- 
mate result of the prosecution of such business, | 
Mrs. Sanderson had an account with Barnev % 
Company prior to her marriage to appellant, whicjh 

she transferred to the Central Union Trust Conii- 

! 

pany in 1921. (R. 14.) Appellant was nev^r 

i 

associated with the latter company so far as tHe 
record shows. Prior to the controversy wdiic^h 
arose in 1924 there was at no time any suggestidn 
that Barney & Company had misused Mrs. Sandei’- 
son’s funds. (R. 16.) While the bill in equiljy 
which was presented to appellant by his wife’s at¬ 
torneys is not in evidence, it seems clear that tlje 
matter which lent color to the claim against appel¬ 
lant, and the only factor which could have done sO, 
was the issue arising from mutual contribution i;o 
the Sanderson-Fairchild Realty Corporation, tlje 
holding company organized in connection with the 
$1,220,000 home erected by the Sandersons. (S. 
15, 16.) This was a matter entirely personal l!o 
appellant and his wife, in no way connected with or 
growing out of appellant’s business. | 

The situation is not the same as that presented 
in Commissioner v. Peoples Pittsburgh Trust C6., 
decided by the Circuit Court of Appeals for the 
Third Circuit on August 3, 1932, not yet reported 
but see C. C. H., 1932, Vol. Ill, p. 9187. In th|t 
case the taxpayer, as a part of his regular duties hs 
an officer of the Crucible Steel Company of Amej*- 

I 

ica executed sworn corporate tax returns for the 
said company. He and another were indicted fcjr 
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conspiracy to defraud the United States by means 
of false and fraudulent returns and were subse¬ 
quently acquitted. The Circuit Court of Appeals 
emphasized'the fact that the taxpayer was engaged 
in the business of being a corporate olBcer; that the 
returns were executed in the regular course of such 
business and that the taxpayer’s acquittal elimin¬ 
ated the criminal aspect of the case. On the basis 
of this reasbning the Court concluded that the ex¬ 
penditures for defending the criminal suit were de¬ 
ductible within the principles of the Kornhauser 
case. We think this decision is incorrect but 
whether it is or not (the question of certiorari is 
now being considered) the facts in the instant case 
are so radically di:fferent that that case can not be 
said to be in point. In the instant case the threat¬ 
ened proceeding was for an accounting between 
husband and wife, presupposing possession and 
misuse of funds belonging to Mrs. Sanderson. The 
fact that the suit was not instituted against the firm 
with wdiich Mrs. Sanderson had transacted business 
since prior to her marriage to appellant demon¬ 
strates that it w^as brought against appellant in his 
individual or personal capacity. The whole pro¬ 
ceeding was inseparably associated with the divorce 
pending between aj^pellant and his wife and was 
essentially personal in its origin. 

An impartial reading of the entire record leads 
to the conviction that the basis of the whole contro¬ 
versy w^as the trouble between appellant and his 


I 


15 I 

I 

I 

wife which arose in 1923 and ‘‘consummated” in 
1925—as the Board found. (R. 16.) It is hot 
shown that appellant was ever subjected to apy 
other like expense in the course of his business 

I 

career and it seems certain that this particular epc- 
penditure would never have become necessary h^d 
it not been for the marital difficulties between ap¬ 
pellant and his wife. The claim was born of tho^e 
difficulties; it was evidently unfounded in any re^l 
wrong on the part of appellant; and it was settled 
solely because of appellant’s desire to restore ha[r- 
monv. If the claim had its real foundation in tlae 

I 

business dealings between Mrs. Sanderson aiid 
Charles B. Barney & Company as urged by appel¬ 
lant (Br. 14-16), the fact that the suit was inslji- 
tuted against appellant rather than; against tl^e 
firm, and the further fact that counsel was retained 
and paid by appellant alone, remain unexplained. 
These facts are significant as showing that the 
wrong or fancied Avrong for which Mrs. Sandersc^n 
sought redress emanated from and was inseparably 
connected with her relationship with appellant. |t 
was a personal expenditure within the doctrine bf 
Hutchings v. Burnet, supra; Lloyd v. Commis¬ 
sioner, supra; Forty-Four Cigar Co., 2 B. T. A. 
1156; David G. Joyce, 3 B. T. A. 393; Frank 
Robins, 8 B. T. A. 523; George L. Rickard, 12 B. 

A. 836; W. S. Dickason, 20 B. T. A. 496; and oth^r 
cases, to Avhich specific reference seems unneces¬ 
sary. In any event it was not an ordinary an^ 

i 

[ 

i 

I 

i 


16 


necessary expense paid or incurred during the 
taxable year in carrying on a trade or business, 
which is the standard of deductibility prescribed 
by the statute. 

CONCLUSION 


T 


The decision of the Board of Tax Appeals is 
correct and should be af&rmed. 

Respectfully submitted. 
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